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DEFENSE APPROPRIATIONS/Funding & Use of Military Force

SUBJECT: Department of Defense Appropriations Bill for fiscal year 1999 . . . S. 2132. Stevens motion to table the
Durbin amendment No. 3465.

ACTION: MOTION TO TABLE AGREED TO, 84-15

SYNOPSIS: As reported, S. 2132, the Partment of Defense gpropriations Bill for fiscalyear 1999, will apropriate
$250.5 hillion for the militay functions of the Dgartment of Defense for fiscgéar (FY) 1999 and $2.810 billion

more tharprovided in FY 1998.

The Durbin amendmentwould add the followig: “No funds gpropriated or otherwise made availabiethis Act mg be used
to initiate or conduct offensive militaioperations lg United States Armed Forces egta accordance with Article I, Section 8
of the Constitution, which vests in Ggress thgpower to declare war and take certain other related actions.”

Debate was limitedybunanimous consent. After debate, Senator Stevens moved to table the Durbin amendmeny, Geserall
favoring the motion to tablepposed the amendment; thoggposing the motion to table favored the amendment.

Those favoringthe motion to table contended:

There has alwg been some tension between the Executive agidlative Branches on waowers. The Librar of Corgress
hasput together a list of 234 instances between 1798 and 1993 in which the United States used its Armed Forces abroad in situ
of conflict orpotential conflict for other than normpéacetimegurposes. Onf 5 of those instances were declared wars,dhou
mary of them involved verlarge commitments of militgrpower that mght be considered undeclared wars. Mogidrtantly for
this debate, the United States became involved iryrofithose conflicts, from the earliestydeof this r@ublic to modern times,
due topresidential rather than coressional actions. In other words, our cailezs’ assertion that the President’s use of the myilitar
has been shgly limited until vely recenty just is not spported ly the facts. Still, that does not necesgariean that we areyainst
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putting some limits on the President’s usepotver without cogressional pproval, nor does it mean that we djsze that some
Presidentspast andoresent, have overgtped their authorit. However, we gree that the Durbin amendment wojudtgo too

far in restrictig presidential authont It would flatly prohibit the President from talgrary offensive militay actions without
express authorization from Cgress. Additional}, even if this amendment were not clgado sweeing, it would be a mistake

to make a decision of such coggence with so little forethagint. We are certaiglwillin g to look at this issue more clogelWe
support havirg hearigs so that all constitutional, historical, aoédctical apects of this issue can be carefudind thoroghly
explored. Such an examination, of course, is pmdsible when gendirng a few minutes of debate on an amendment to an
appropriations bill. Reardless of ay merits that this amendment ynhave, it would be utterlfoolhard/ to gpprove it or ay
amendment of similar spe without ag real understandgof the effects it would have. Therefore, we sfifgrurge our collegues

to table this amendment.

Those opposinghe motion to table contended:

Constitutionaly, almost all of the war-malgrpowers are vested in Cgiress. The FoundinFathers wanted to make certain that
a warmougering President could nogigander the wealth and endgn the securt of the Nation kg sendirg trogps into conflicts
around theglobe, as so mankings had done to their countries thghout histoy. The President wagiven control over the
command of the militgr, but that control was intended to be ministerial. In Federalist No. 69, Alexander Hamilton, who wag a stron
chanpion of Executivgpower, wrote that the Presidengswer as Commander in Chief would be “much inferior” to that of the
British King, amountirg to “nothing more than the smeme command and direction of the miltand naval forces.” Qginal intent
can be further seerylthe fact that Caogress retained for itself theghit togrant letters of “mague and rprisal.” Such letters were
essentiall permission sfis that Cogressgave to the bearers of thosegslio seize theroperty of other states. (“Maue” refers
to crossig borders; “rerisals” refer to takigs.) This ype of official piracy to redresgrievances was a common form of limited
military action short of war at the time the Constitution was written. Thugrtission shows that the Foundifrathers intended
to reserve for Cagress the ght to sy when the militay would be used in limited actions that fell short of war.

In recentyears, as a result of the Cold War, the exercise ofi€ss’ constitutiongbowers shifted to the President. The rationale
(which we alwas foundguestionable) was that with a dmmous enemthat had nuclear missiles that could desthie United
States with ol a few minutes’ notice we needed to have war-ntpgiowers exercisedyboneperson so that tlyecould be
exercisedjuickly and decisivel. With the demise of the Soviet Union, that rationalgoise,yet first former President Bush, and
now President Clinton, have continued to assert thgtitliee the ght to use militay force without cogressional authorization.
Original intent has been reversed--now, as in the Persian Gulf Wagréssris almost in the role pérforming a ministerial
function of declarig war when it believes a militaaction ly the President has risen to the level that it should be defined as a war.
The Durbin amendment would correct this imbalance. The President has threatened to veto this bill if the Durbin amendment is
passed. That is higgtit. However, we will not allow a veto threat to dissuade us frongddiat we believe isght constitutionai}.

We thus ppose the motion to table.



